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hand, and then not covering up embarrassments on the other, as if
they were two polar opposites, whereas in fact there are enormous grey
arcas between what is and what isn’t, and how close can you get to
saying something that does or does not reveal something.

Mr. CoLsy. I don’t feel muscled on that, Mr. Chairman, because I
think that the basic understanding I undertook when I went into the
relationship years ago was that they would make the decision, I

And you asked about the French edition of the book,

Mr. Aspin. Yes; I was going to ask. L. .

Mr. Corny. And that I think is a fair evidence of this, just as this
other incident. L . .

I found a reasonable basis for the Agency’s position with respect
to the statement they asked me to stop saying. I understand why
they said it. It’s all right. T didn’t think it was any earthshaker, but
they have a right to make that decision.

On the French edition of the book, what happened was that I sent
the draft of the book to the Agency, then sent the same draft to the
publisher with a note saying that the Agency has this book, they are
going to review it, and they will probably ask for some modifications
in it, or I'don’t know whether they will or not, but if they do we are

" going to haye to make them before we publish here, before we publish,

period. o . .
They had made an arrangement with a French publisher who

wanted to get started on the translation very quickly, and so they
made a Xerox and sent the thing over to the French publisher to
begin translating. When the Agency and I had negotiated out the
few differences we had, I informed the publisher of what was not
. authorized and what then had to be changed or taken out, and he
did as we had agreed, but he forgot to pass it on to the French. I had
" assumed that he had, of course, since I had dealt only through him.
A comparison of the two texts shows the original versus the final.
There were a couple of newspaper articles on it which showed that
the differences weren't of any worldshaking quality, but nonetheless
T accent the point that the Agency should make that determination.
The;r have a sense of what today they want to keep and what they
don’t, which may be different from mine from yesterday, and I don’t
find any argument with that. T accepted the discipline of the Agency
in that regard. I am sorry this mistake occurred, and I have done
something that I should not have done.

Now, should the Agency sue me and take away at least the French
royalties? Maybe so, but certainly I tried to comply with the rules
and failed in that case, but it wasn’t a matter of bad will, it wasn’t a
matter of rejection of the discipline; it was a stumble. ) .

Mr. AsriN. But, again, its goes to the administrative difficulties,
because even that, isn't that a technical violation of the agrecment!
I mean, technically speaking, should you not have completed the text
and then cleared it with the Agency and everything before you even
talked to the publisher, I mean, before he even saw any manuscript?

Mr. Cousy. Possibly. I would leave that to a rather specific, detailed
legal analysis. I was under the impression that it referred to what was
actually published with respect to & manuseript of this nature.

Mr. Asrin. You see, the difficulty is I think an author under
guidelines has a great problem because he would not even I;‘)ee:tbtl};efg
work with a publisher or with an editor at the publishing house unless
that editor was also cleared and, you know, had—— °
) Nl[r. Corny, Well, I had a collaborator on writing mine, and I made
i_)t clear to him that I was not going to tell him anything that was

elyond my limits. He was going to be in a situation that anything I
told him was in my view totally unclassified and within the rights.

Now, in that single respect I was wrong, no question about 1t.

Mr. Hareerin. May I just make a comment on that ?

ﬁr. ?_I.spm. Yes.

I. Haveprin. T think the regulation is absolutel N
about disclosure to anyone, The Agency’s position agg,irf li?ihel E?tnzlp}\;
;:Iase is that it is not that Snepp revealed something that he should not
N}We, 1t is that he made the judgment about what to reveal, which
tor. l(folby did to his collaborator, and then to the American publisher
l' }f' the em}illoyees of the American publisher, to the French pub-,
isher, to all the employees of the French publisher. I don’t know the
process by which that manuscript moved from the United States to
F?I?c%h the quegtlo.xix: of Whelf{;her that was secure.

other words, 1f you take the Agency’s position that

be able to assure a foreign source th%t tl?ey Izvill make allt]t’}?gsgl}zfig
ments, the question then becomes are the collaborators of people writ-
ing books cleared by somebody? They aren’t. Are the publishers
cleared? We know the CIA had agents in the publishing houses that
told them about the Marks and Marchetti book. Docs the KGB have
agents in publishing houses, or in French publishing houses? And I
think that if you look at the process that went on with M. Colby’s
book, leaving aside the possible allegations of bad faith in the case of
Sngpp,'whxch was not in the lawsuit, the same control that the Agency
Insists it needs was lost in the case of that book because of these ex-
posures to the person who was his collaborator on the book and all the
people in the two 'publishing houses.

Now you go to the other extreme, according to the Agency, if Frank
Snepp had gone on nationa) television live on “60 Minutes,” as he did
;(1)1 s&rﬁg ;xtent, and revealed everything in his book, he hasn’t violated

You put that all together, and I think you have just got an absurd
system, where you claim that you can giv}; assurunles t§ people, that
the Agency will make the judgment, when manuscripts are shown to
publishers and collaborators and people talk on television, and what
you are protecting in between are some people’s book manuscripts.

Mr. Corry. I would say just in some c?efense that the differences I
think can be scen ns not the sorts of things that would upset foreigners
very much. In every one of those cases, I leaned over as far back-
ward as I could to protect the foreigners, and the fow excerpts here
that the Agency took a position about don’t involve foreigners, as I
e crt. T ith Mr. Co e

r. Lynon. I agree with Mr. Colby’s view of th
to. point out that I' am_involved in (S};xc freedom ol;t,i:?ngnazftsi?):uc%}slz
whero the Agency is withholding documents, and we are saying that
they should be relensed because they deal with what has been regealed
in Mr. Colby’s F'rench edition, and the Agency has taken the position,
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no, wo can%t release tham, they will cause identifiable damage to the
national defense and foreign relutions, and that Mr. Colby’s French
book should be dismissed as rumor and speculation and not the official
confirmation of the U.S. Government, and I think that is an absolutely
preposterous situation. We will see what the courts think about it. But
I agree with him, but the Agency doesn’t agree with him, that those
matters that appeared in the I'rench book are indeed classified at the

" level of secret, not even confidential.

Mr. HavrreriN, Moreover, the Agency’s position, again, is not that
the Snepp book had classified information, but that they can’t let
other people make this judgment.

So even if there had been no deletions by the Ageney from Mr.
Colby’s book, their position, argued in the Snepp case, was the fact
that 1t was disclosed to other people without their first reviewing it is
what causes the injury because of the confidence factor with other peo-
ple, and they say about Snepp’s book, even if he guessed totally right,
which they conceded for the purpose of that litigation, he did harm to
the national security. .

Mr. Corpy. But the difference between myself and the Snepp case is
that I mmade an effort to comply with their rules; he made an effort to
avoid the rules, and I think that is the real distinction between them.

" That was what they were enforcing, is that they have a right to com-

pel their people to comply with their rules.

Now, I had préviously made the effort to comply with their rules, so
that issue wasn up between me and them. The issue there was whether
something was released.

Mr. Ly~cn. I, Mr. Chairman, ought to point out at this point that
there have been a lot of references in these hearings to Mr. Snepp’s
.conduct, and I am certainly not going to argue that today, but Mr.
Snopp, I think I should point out, is in the process of preparing a
submission to this committee to get on the record his views. As you
know, we never got a trial on these issues, they were summarily dealt
with on appeal, and I don’t want to argue them, but there is another
side, and K{r. Snepp is going to make it to the committee.

Mr. Asprx, Well, I think iis main point is that he did not mislead

. the Agency about whether he was going to submit the transeript; is

that not correct? I mean, he has written to this committee and denied
allegations by the CIA that he had continually promised to submit
the book for review, and then the implication of the spokesman from
the CIA was that he had gone back on not only his contract, but also
on his promise, in other words, that Snepp had deliberately misled
them. His point was that he did not mislead them, or he claims he did
not mislead them, and his point is that what he did is—he doesn’t
claim that he followed the contract, but he does claim that he did not
deliberately mislead them. .

Mr. Ly~ci. That's right. There is an enormous factual dispute as to
what transpired in the meeting on May 17, 1976, between Mr. Snepp
and Admiral Turner. But prior to that time Mr. Snepp had made 1t
clear that he was not going to submit the book, he told many repre-
sentatives of the Agency that, told them that he wasn’t going to submit
it because he didn’t think he had to submit it. There 1s absolutely no
question that the Agency knew that he was writing a book and ‘'what
he was writing about. The only thing they didn’t know was who his
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publishor was, but. they—well, in fact they did know w

‘ 4 'ho his publisher
was from another source. So they knew an awtul lot about. itl

But then there gets to this meeting o
’ ! rets s meeting on May 17 where there is
dispute in recollection botween Mr. SxTepp aud}Admi\rr:(l l'(I“ur::(zf I:ng
yoll\lf\mlj{;};mr fX)m Mr, Snepp on that, v o
. ASPIN. Anyway, the point did leave us wit) i i
case on the enforcea.bil’ity of the contract, \vhic}vxwi e intoresting
i forﬁ:;nd now \f:(ét have got the judgment on that,
. Havreeriw, me jJust make it clear, Mr. Chai A
all)legatlons about whether he deceived affected some ofn&aegza 21;1221?1];
about how much money he might have to pay did not affect, as I

and said I am not going to clear this m i
Mr. Ly~cr. You see the A, an litignt} is case
) . Yo y the Agency began litigating th
gorggnﬁ ;};’aet hea d1d£’t submit the manugcript, siﬂg t‘}i;en -'tllfey beg(')ax;) ﬂalg
1 s do, to pour in anything they could, and th ied
make it look as if he had acted in bad f 't}y ron withent o o o0
the district, uden, o Gacted in aith, and then without a trial,
. & reputation for erratic behavi
s‘gréci%iidhtéhgg, dhtiatpil:lbl ished sux-regtiﬁiouil , deliberately and will’gi(l);z
for money, and that has been picked up in th
pellate courts and in the Supreme Court and i s nd fronki,
20U, 1 in the
yge feeﬁ 1t is a factual issue which is open and hasn}:t;rebsese’li1 ggsg&:é{ﬁ
it oug It§ to be resolved, and has affected the whole climato of the case,
- lr. DOMERSTEIN, Mr. Lynch, you have indicated, ar I guess Mr.
talperin indicated that the Agency has the option of getting an in-
Junction in one of these cases, They did not get an injunction in the
hnepp case because, as they testified here, they had the impression that
t}e was telling them that e was going to have the book ("(‘ul’(‘d. Now
lmt was the area of the deception, that he was going to have the book
¢ ela,{rrec}: and nv%}(xled I_]av1i1g them seek an injunction,

y J4YNCIL Lhere 15 2 ot of evidence that he told them very clearl
t{hz}t he was not going to have the book cleared, and tllmt tli'l}'e; ?‘l;‘r“c{
doing everything they could to assemble information that would have
enabled them to go to court and get an injunction.

1&1‘. %ozuxs’rﬁm. Why didn’t they ?

. 44T LTNCH, Because they didn’t get any information that what
11; h;i book was damaging to the national security. They had tw?» ];‘é?:
g_ e that were close friends of Mr. Sne(i)p taperecording his conversa-
éons o;er what was in the book an giving them to the General
Counsel’s Office, and the Agency was trying to assemble g case for an
m]ﬁnctign and couldn’t do it.

r. RoMERSTEIN. But t ) i
injﬁnction— hat wasn’t the issue, They could get an

r. Lynon. You asked why they didn’t inj i

3 get an injunction,

. gﬁ&:ﬁﬁﬁ?g{oﬁﬁyhﬁﬁd thaw;a gotten an injllmction because he
allitfad%'udicabed. § contract, the same issue that they eventu-

r. Liy~ncir, You cannot get an injunction to fore

. 'ce S0 -
pl§ with a contract unless you can emonstrate that voilng?ger’%;rfggo
suffer irreparable damage as a result of the breach of the contract, and
since they were not able to ascertain that there was classified informa-
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here would
ion i k, they were not able to make the case that t!
. &o?rﬁg’:fag‘i’: d’amu}ée in the book, and they were not able to get the
1 for an injunction. . .
' aﬁiﬁiv%’so%%(;;;?u{%&réises] the other question that Mr. Halperin
raised before. You said twg contradictory things here today.
Haveerin. Only two? .
ﬁ: Roxmi-;lmm. Tzvo that contradicted each other. had
You indicated that the Agency had never claimed that Sne}{p
revealed classified information, and later on you said, well, the Agency
O T o ity oo that. they sai3 they prosseded with the caso on
You are fully aware that they said they n
i tract because there are vari
the narrow issue of the question of the con ! .
t want to confirm the release o
ous reasons, among them that they don @ e aaly
ich i tion is classified. So you knew that you were
;‘;ﬁgz}xlgugg;n:he Agency position was, The Agency posmon,1 a.s_)éog.
know, and as you said the second time, was that he did reveal classifie
infon’nation, [vmt. they proceeded against glm in grgllgzrg;v tailreeak gency
Now, do, you know of any instance where a of the Agency
i t and was asked to delete materia.
hagiium;.m Ijt;l;fx?,?; I can comment on what yo&l szzltc:iﬁ I Xlgoelilgc};t
) ful to say—and play the tape to be sure—that the s
iInv:va'xs'ifi?lr; tlixe lawiit,'did not alleged that anything in the book was
classified. . OK
N. . .
?\g ﬁﬁrﬁfl understand thlt:y ﬁre now sagxqgﬁ?;r;cé ix;mg;;bgeﬁvgzge
ing ink there is materia. d.
D o et e et I can’t find anything that is.
I would be interested in sceing what it was. I can’ 1anything that is
i in my view, is not taking out criticism. I don N
evglfnlmeﬁ:rk;Marcietti book SeI}lltepceS v've:ﬁ delitiigagggs;::z fﬂéﬁ};
were critical of the Agencf’. I think the issue is the ar s
j i] i formation or not, and that as Mr.
udgment dbout what is classified in ormation or not, and that as Mr.
ynch has suggested, our experience already s that one could have
: if you are friendly to the Agency, if you are_
g;?isjﬁiﬂ‘iagini,ft ey will look at a sent%ncéeband sny,0 ;vtél(h nl; 1‘;5011}?;'3;3
tell whether that is classified or not, but we are n to have &
i e former sénior official about it. If you are
%rs:lrtc}mtt}ll osn? Ié!nepp, they look at that sentence and say, well, lft’s itfz;.kg
it out, and there is a judgment call here about whether it is classifie
% hen I was in the
i lutely human process, and I know when
ngfe;;;)ﬁn’;b::egvgtfld get maguscril;ts from the State Deparmgeéxtfa z(;
be cleared. If the manuscript was a speech by the Secretary o e
and he had already seen it and we knew he Wt}tnj:edlzgssi?‘.zat,l }‘V?t‘::;s c
i i cfore saying a sentence in it is ¢ .
]§ 3:11;§ra1‘!g;ggt':xxrgervice oﬂicJ(;r gho wanted t({lgé}\:e sé _speeﬁgczt; :e leia:rix;eg
conference, we would take out sentences a e time o s
j t call about what is classified, and you are alway
]‘;%%gf? thceaquestion, who is going to 9:1:11 whom if I say this sentence
1s classified # That is the way it is—it is not in bad faith; it hs 1%un m;
evitable part of the system, and it inevitably means that differen
people get different things relensed. And that is arbitrary and capri-
cious when you are talking about the writings of former officials.
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Mr. RoszrsreiN, Then you are not saying that the prepublication
teview procedures are being used as punishment against. critics of the
Agency. That is not your allegation, right ? :

. Mr. HA;,HERIN. That the prepublication review ? No, We are suggest-
ing that it is an interesting fact that the only lawsuits have been
brought against these critics, o

Mr. Ly~cH. The enforcement of violations of the review process is
where we see 3 discriminatory and perhaps vindictive pattern,

Mr. RoxersTrIN, But You only have two cases ;and in those two cases,
they refused to have them—

Mr, Havrprrin. Four. There are now four cases.

r. RomersTrIN. Four cases in which the Government has brought

proceedings?

Mr. Aspry. I can think of three, What is the fourth?

Mr. Ly~ch. Marchetti, Snepp, Stockwell, and Agee.

Mr. Aspin. Agee? What is the case on Agee?

I thought we don’t have a case,

Mr. Corsy. They tried
of information suit,

Mr. Ly~ncu. And they succeeded over my most vigorous effort.

Mr. Rouerstern, W ell, Marchetti was B.C. We are talking abont
A.D. cases. You. are only talking about cases of Ppeople where you have
the prepublication procedure, people who have not submitted their
manuscripts for prepublication review, and who have enough classified
information in the nianuseript,

Now, can you show us g case where somebody who was critical of
the Agency but has had no classified material in his publication has
been sued, or on the other han » & cuse where a critic of the Agency,
having submitted material to the Agency, has been asked to delete ma-
terial that was critical as opposed toanaterial that was elassified.

Mr. Ly~cit. Can we break it down? What was the firs( category ?

Mr. Romenstrin, The first category was an instunce where n critje
of the Ageney has published and has not revealed any elussified in his
published material where the Agency hus proceeded against him,

My, Ly~cm, We believo the Snepp cuse falls into that category,

Now, I understand the Ageney says there nre o half o dozen items,
Let me make o point about that. Mo, Snepp was the Ageney press
briefer in Saigon and was the berson responsible at the station chief’s
direction for, on a daily basis, telling the press what the station chief
thought the press ought to know. He was ina unique position and that,
of course, we would agree was declassified if it was revealed to the

press. He was in a unique position to know what about our operations
in Vietnam had been declassified.

And at the beginning of the lawsuit, when we didn’t know how
the Agency was going to—whether the were going to allege clussified
information or not classified information, we of conrse, prepared for
the eventuality of allegations of classified information, and we were
ready to take that on with some confidence,

So I do think that Snepp is a situation where—well, even the testi-
mony here indicates that the classified information in the Snepp book
is marginal at best, and we think we could have demonstrated that it
wasn’t classified, that it had already been officially released.

to counterclaim when he initiated a freedom

: -6
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Mr. RomersTEIN. I did not assume it was marginal. They indicated
it was significant. But be that as it may, the allegation by the Agency
is that there is classified information in there.

Is there a case where there is no allegation of classified where the
Agency has proceeded against a former employee who is critical?

Mr. AsrIN, Give them a chance. They just got the Snepp decision.

- Mr. RoersTeIN. Well, that is a problem.

Mr. Lyncm. All T can really go on is what they say in court, and in
court they have not alleged that either Snepp or Stockwell have re-
leased classified information. Now, they come up here and they go
around to the press and they say all kinds of other things. Well, I
cannot deal with that. I can only deal with what they say to me in

court.
Mr. RomersTEIN. What they said here is their criteria for bringing

the case.

Mr. Haveerin, Well, let me give you examples on the other side.
I mean, I think we don’t have either of the cases you suggest. We do
have, I think, very clear cases on the other side, of noncritics of the
Agency revealing information that is classified and not being sued.

You look at the Smith book, “Portrait of a Cold Warrior.” I think
it is a terrific book, I think it is an enormously valuable insight into
how the Agency functions. The fact that the current ruler of a friendly
country was a source of assistance and support to the CIA is o fact
that the CIA would say is classified. They sold that very vigorously
to the Washington Post about another ruler of a country. It is re-
ported in the book. There’s lots of information in that book that I think
li uggu]esticnably classified. He has not been sued. He did not clear
the book. .

This new book by Martin about counterintelligence, he not only
says that he got a great deal of information from Angleton, which
clearly could not be cleared if Angleton had submitted his manuscript
because it is classified, but he says Angleton encouraged him to write
a book with him. So here we have a situation where a former CIA
official reveals information that the Agency thinks is classified to an
author and says go write it up in a book. Now, the difference between
that and his sitting down and writing the book himself, in terms of
protecting sources of information, escapes me. I am not subtle enough
to understand that.

And yet as far as I can tell, the Agency has still made no effort to
tell Mr. Angleton that he ought to stop giving interviews to people
and stop revealing information without a clearance. So we certainly
have examples on that side of a judgment made on the basis of some-
thing that I don’t understand that isn’t on the record.

Mr. Ly~ca. Miles Copeland is another one.

- Mr. RomersTEIN. I agree with you on the first book, but that was
prior to the time that there were prepublication procedures.

Mr. HaveeriN. The interviews with Martin?

Mr, RomersTEIN. The Snepp book.

Mr. Havrerin, You could Eave fooled Marchetti and Marks. They
were told they had an obligation.

Mr. Liynor. And it was after Marchetti and Marks had been decided
that Smith published his bool.
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Mr. RomersTEIN. But before the Agency set u
procedures they now have to review ma%eri:ﬂ, to re\?ie\%l {;t evlvailt)}(l)irrilL t::
cf:ertam time limit and so on. In the case of somebody who interviews
ormer employees, that is a very difficult situation. How do you cope
with somebody who sits down with a newsman and blabs what he
knows? Then you need criminal procedures.
]I;Idr. Iﬁzncx. That’s right. :
r. RoMERSTEIN. But w. i ipt, "
Jou ha;isome i ek’Jmnhere you have available & manuseript, where
r. HavLeprin, But it is not a question of revealing sources. It isn’
;IIxatsMar'tm ublishes his book and says I got this frogm secret soull'scgsf
] (fa ays In the manuscript, I went to Mr. Angleton, he told me this
;11} ox%matlon, said I should write it up in a book. As far as enjoining
: ﬁ:’n ch;om future interviews of that kind the record is absolutely clear,
the {)meent in that case—and I will come back to the point you
I e 3 X }:11: Marks and Marchetti—there the Government’s complaint
whicg}? ' e}ll'e was gbou!; to be a disclosure of classified information,
their‘els lvc' at distinguishes it from the Snepp case, and I think in
£holy h:l: y considerations about whether they can sue Snepp, they
thow %he nrln o!('ider to sue him they had to make and prove the allegation
in!i’orma{ion!f e against Marchetti, that he was about to reveal classified
n the case of Angleton there would be no problem at all. Yo
) wou . have
a.frgcord of a book and an interview ldentiﬁurlpin the book us the :oluizg
of information. You would have no trouble at all convincing the judge
even in the District of Columbia that he is in fact—that he has in fact
prﬁrxoljily revealed classified information and getting an injunction.
N It'h éPIN. But I think that the difference between the Smith book
ﬁgf eh nepp book is very instructive. They both occurred at u time
by ore the elaborate procedures were set up. We went through all of
at, and you know, they set up the procedures finally at approxi-
mately the date that Snepp’s book came out. I mean, he would have
had to have submitted it 6 months before. And in one case you have
got a case of a man who is a critic and maybe there is some classified
mformatlor_l there, but a very little bit. In the other case you have got
:i guy Wc}l“t) hls a defender of the Agency and a lot of classified informa-
th%’) ;1}; d ey brought the prosecution against the one and not against
t me go on, if T could, just to ask both of vou the implications of
w}}:ere we are going with all of this. I would like to raisepthe issue of
where we proceed from a congressional standpoint or an administra-
tive standpoint, or whatever, where we would proceed from here,
. And let me ask maybe first Mark Lynch. You say we should not
egrislate, your view is that if we legislafe in this area, we are going to
reduce the chance that the Supreme Court might say something which
yoil{ wonLId find more acceptable at a later point on another case.
legis;';;,tiof:mn. That is my secondary reason for urging against
Mr. Aspin. The first is that we don’t know enough abo
Mr, Lywer. That's right. For example, T think the oor‘;;:hig tr?lis«,;lfrtl
d'eterm\r.m nftor some study that insisting on the deletion of informa-
tion which is only classifiable at the level of confidential might not

'
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make sense. There is so much information which can be classified
confidential, you may want to raise the standard. You might not want
to buy in to the standards that the Agency is applying right now.
That 1s one. ]
The other thing is that some solution has to be reached on this speech
roblem. We can’t have some people confidently talking to reporters,
owing that they won't get nailed, and other people who are critical

" of the Agency terrified that anything they say will lead to legal action.

The situation at the moment is just fraught with vagueness and
uncertainty and is the worst kind of situation from any sensible legal
point of view. :

Mr. Aspin. So, we have got three options, the “malign neglect”
option, the legislative option, and the administrative reform option.

Mr. Ly~cn. Vigorous oversight option.

Mr. Asern, The fourth, I guess, is a vigorous oversight.

All right, you do not advocate “malign neglect.”

Mr. Ly~cH. No. .

Mr. Asprn. You do not advocate legislation. How about if we.were
to request in an authorization bill or some way for the intelligence
community to standardize procedures and standardize the different

. classifications and systems; make this thing as equitable and fair as

possible. How about a system which would encourage that by some-
thing in legislation that says to the CIA or to the intelligence com-
munity, we would request that you establish procedures for this and
we would like the procedures to take into account the various concerns
dealt with in this hearing; in other words, encourage them.

‘What are your views on that?

Mr. Ly~cr. I am very leery of that approach, getting into my
-second concern that Congress express, through the authorization
process or otherwise, approval of a system of prior review. I think
that would be very unfortunate.

It might be possible, although I tend to doubt it, to work into
legislative language the kind of requirements that you are talking
about also with an expression of neutrality. That would be very
difficult to do. I think you can probably accomplish these results with-
out having to commit anything to legislative language. I think this
committee has enough clout with the intelligence community to wring

out of them the kind of regulations and reporting and so on that you .

might see putting into authorization langnage.
Mr. Aspin. Maybe. I’m not so sure anymore.
Mr. Ly~cm. Let me say something else, too. I think that the approach
here has got to be—and this may raise some jurisdictional problems
to this committee, but I think the approach has to be broader than just
the intelligence community. I think the Justice Department bears an
encrmous amount of responsibility for this monster that creative
lawyering has wrought, and I think that, as typically happens in
other areas when a court decision comes down with broad implications,
it is very much the job of the Office of Legal Counsel and the Attorney
General to provide some narrowing and some administrative guidance,
and I think it is very important that the Justice Department be
brought in on this. N
Anothér thing that could be done administratively is to make it
clear that this constructive trust remedy will not be applied against

Mr. Aseiv. Yes. You know an s i
i . » You can see the outlines of ¢
;}‘;23;_;(:0 1}’on]:know, there are various areas that arc pre:t)o' cl‘:;nﬁfﬁﬁi
ne Psply toe_Y oﬁlm vgirls: iZ’ou ixa\{e to lay o}llxt which agencies it ought
. not clear now that other agenci ldn’t
get Into the act other’ than what we consi She intollizon
1 I sider to be the intell
agencies—maybe Agriculture or somebody else could end u hlgepce
setilz'[ecyLagreements. ' P having
r. LyncH. Oh, on that score, the intelli 1 ,
and tadae O ] y igence community, properly
llér- %spnq. Rigllg.,. thinks that sources are its most important product.
r. LyNcH. People at the Federal Rese j
Peo ! ¢ rve feel just t
;3&%‘; t;}llee E::(I):rlnr;g i;xefg;ir;atéo:h, tli'?tdlf t}lmt gets out it]will zsesirlc;?yntgig
. at the Federal Trade Commission fi
strongly about the trade scerets th i o ol oo hat
t the eight major oil i
submit to them. Everybody thi ¥ v Ydeal with Gs tho
1 . y thinks that what they deal with is t!
most important secret in the world, and al Ty oy in toun
would by abls poect i the world, and almost every agency in town
cin
AﬁncyAhas maYde e B convir g case along the lines that the
T. ASPIN. You can see the issues that need to be resol The i
. ssues tha d to be resolved. The iss
é)fowhghdoes it apply to, what kinds of things can be reasonably :le({:?(uﬁ
limx‘rtl e x?anuscnpt, the procedures for doing it, you know, a time
1t, a review process—that seems fair. The question about \’\'hutlm-
ym]l1 are talking about literally everything, speeches and lectures as
wed 315 everything else, the question of what the penalties ought to be
:m | e question of does it apply to third parties, does the constructive
brus :uz(pdy to the piblisher, and you know, these are things that could
) Zv};)r ed out. As you say, it would be tough for us to write the law
on hat now because I don’t think we know enough about it. But it
]I‘rglg('i t lf)e done by encouraging the asdministration to come up with some
md i)' guidelines, or the intelligence community to come up with
g}l’llle et }::rels. (i‘ruldglmes are easier to change if you find they are unwork-
about‘ ) a law is to revise, and also, as you say, we dop’t know a lot
But you still are concerned that if wi
But y hat ¢ encourage that th
legislation, we would be therefore giving our ixngrimnatur ;? x;%}lx)rsg‘r;el
to Lt}le Ii_:ocess, agfd yo’%!don’t want to do that.
r. LYNCH, Yes. There arc a lot of cases where an ar i
:‘égfx?ffyfug;yfﬁ%de t}_ltat Co'nfgreﬁs }mplicitly improves an %?;?&;:
ing it, specifica ing 1 it i 'y tri
arﬁ i Alegal nrgumcnt’at]i)on. y funding it, and it is a very tricky
r. Asein. What would be the legal ar i i
N What w > gumentation on this? -
pose you are arguing in a future Supreme Court case that ynnlqwugggl
a different outcome than the Snepp decision and we had, in effect, put
into an authorization bill or maybe into the charters some dircctix"(? to
the intelligence community saying please develop guidelines and pub-
lish those guidelines concerning the prepublication review rogess
ke;gnlgl in mm;l the ffollowing kinds of issues ’ P ’
. Lynei. T am afraid T know what the Tl‘xs'tice D
: i Jus epart.
argue, and thcx would sny, Congress having dix'ectedpztlhemztnf-r‘x?ulg
develop regulations obviously approves of the activity with ”g )t,
wth_ch the regu]n;mnx are developed. ' spect to
ow, you might suy that, us I say, it i
very difficult, and I wouldn’t want t’(,)’ putwr(:ll;}igliges Ii)r(:sz}xgieblz:]stl}(m;l gtrh
preface any kind of direction with some expression of neutra]itye' ’thg
i)

publishers. L "
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old national security proviso on the wiretap statute comes to mind,
that Congress doesn’t take a position with respect to whether or not
this is constitutional, but if it is, we are exercising our authority.

But I wouldn’t encourage that, and I think you can perform your
oversight function and get the requisite amount of information out of
the Agency without going down that road. )

Mr. Aspin. Mr. Colby, what would you say about all this?

Mr. Corny, Well, I think that the first priority is a criminal sanc-
tion, criminal statute, very simply. Now, in addition to that you could
have, if you wanted to, an amendment to be voted on separately, that
that be an exclusive remedy. That would shake out whether the House
as 8 whole would adopt only the criminal sanction or whether they
want to retain the contract approach as well.

If that failed, you could put in some general—then I regret to say
I find myself in some agreement with Mr. Lynch on this, that I think
that you would hold up the whole process so long in trying to stumble
around and find out how to handle this problem that we would lose a
couple of years on the criminal statute. And for that reason I would
say that you just leave it out, just don’t mention it. I think the crimi-
nal statute stands on its own.

This problem could be the result of some study and development of
guidelines as to what you think is appropriate and what isn’t, and
you can put in the criminal sanction that any other remedies will be
the subject of detailed regulations to be drawn up by the President
and submitted to the committees. That way you would force the admin-
istration into defining some guidelines which you then could review
rather than have to originate.

Mr. Aseix. Right. And if you said “any other,” then you would not
be putting any support to the idea of particular prepublication—

Mr. Corsy. Yes; any other, including the administrative ones, of
course.

Mr. Aseivn, OK.

Mort, did you have anything to add on that? .

Mr. Haveerin. I think it is a mistake to try to legislate at this point,
anu I think it ought to be possible—I mean, the Agency does have
guidelines, and its seems to me that if you call them back and press
them on their answers to these questions—— .

Mr. Aspin. The problem is the A’fenc has guidelines, DIA has

uidelines, Justice has guidelines and NSA has guidelines. They all
ﬁave different guidelines, and all of them have a more or less sophis-
ticated review process depending on how much business they do.

Mr. Havrerin, Yes; but I really go back to what Mark Lynch sug-
gested. I think that there is a requirement here that the Justice De-
partment get into the act and try to standardize these procedures.
These are procedures that affect the first amendment rights of both
the writers and the readers of those books, and I think there is an
obligation of the administration to come up with some uniform stand-
ards, and that the way to do that is not in an authorization bill for

the intelligence community but b¥ trying to persuade the Justice
i .

Department that it has a responsibility here and an obligation.
Mr. Ly~cu. But just to emphasize again, as Mr. Colby has, the best
solution. is the criminal approach, as an exclusive remedy. And it may

be a diversion of energy and resources to fiddl i

other, you know, trying to regularize the currenci :yg‘{c(i?\?d ith these
. You know, you mentioned NSA. As I understand from these hear-
Ings, they don’t have a review requirement, and I think one of the
reasons for that is they have a very clear statute on cryptographic
information. If you have a strong—and they certainly have not had
imywhere near as many problems as CIA has had in disclosures, If you

ave & good, solid st,atute, these other problens evaporate. e

&Ir. RsmN. I don’t know that that is attributed just to the statute.
T. Romersrein. Would you want to extend the NSA statute to

cover sources and methods of other intelligence agencies ?

_er: Lyncw, Well, as we have indicated today, we would go for actual
i ent1ﬁ’cat10n of sources which I think is the human intelligence
agﬁxcy Rs analog to crgptography. £
T- DOMERSTEIN. Under the terms that are in the Iaw concerning the
rlgst%(’)d‘;%u would want that whole thing broadened to sourcesgand

Mr. Ly~on. Sources. Methods is much more diffieult,
%Irr. Rogmnsmm. Sources.

Ow about sources? You would agree that the concents ; ’
relating to NSf\ should be broadened to sources zc)f( (()‘,HI(KI;(S in the L
. Mr. Ly~c. The general appronch. I have not Jooked at that statute
in the past 30 days, so I don’t want to buy into it completely, uneriti-
cally, but the general approach that wo have discussed today; )"es. ’

Mr. Furrrn. I think possibly in the next couple of days e will see
a new version of the Senate’s charter bill, but referring to the version
which still exists, if the sections of that bill that have to do with
names of agents were to be passed, would that in fact realize the
crli{nlmgstandm-d Ithtxllt l\lIr. 1Colby is talking about.?

Mr. Haveerin, I think the answer to is “Yes,” i
wx{lll te%lmique% which we discussed :: littlto].llt;;;t.] "5 it does not deal

Mr. Lorsy, I would like to see some narrowly defined technolo
. %rﬁg%g.tz\'k are already talking about 95 percent of what y%)l,x
. Mr. HavperiN. There are two problems with the eurpe afl o
is it reaffirms the sources and rrxx)ethods aut]mrityL ofl ltl]t: tlglilx‘zécf:&x(') g;
Central Intelligence, and I think there is o serious question of Con-
dgre_ss_ reenacting that authority in the face of the Supreme Court

celslon saying it is ample authority for the prepublication without
fzylixg 'sg;mgthm.g -about that, and I think what has got to be done in
( 2 te}«i,;ls ative history of the charter is to make it clear that in enaot-
tg;t (‘e cr¥rmn.al remedy and In enacting the sources and methods
tha co;ﬁfzflsnssdlatzgfﬁeﬂgi‘; -:ht(:) crllmxlxlml pcr'm.ltly is the sole remedy in

s ctor shall exercise his i -

sources and methods administratively or at the .?ggglﬂtgaﬁﬁfﬁ
through the Imposition of criminal sanctions, but that Con ress do
not intend to continue, in effect, this contract S)"stem. & *

I am afraid that all of this discussion about whether you enact
regulations will not be irrelevant, but it is at least as im {)rt ta;)
insure that Congress does not reenact without saying sometllx)inga:bout

it the precise language that the Su id justi
these prepublication reviews, preme Cour has now said justifies
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Mr. Fuerta. If you could get that language, it might be all well
and good. But it is a fact that what you might get is the status quo
insotar as the Snepp decision is concerned and a charter that contains
the names of agents provisions, but without the legislative provision
You are talking about. :

Mr. HarperrN, We expect this committee will write that in.

Mr. FuertH. Which would add up as a matter of, you know, dis-
cussion, to what is the best public poticy here. To mandatory prepub- ;
lication review? The right of injunction and the right, if all those 4
things fail, to apply criminal sanctions against someone who reveals g

the name of a source.

So the particular public policy you are advocating, if T understand
it correctly, has the risk that it could lead to the worst of all possible
worlds from your point of view’ ’ ‘

Mr. Ly~cH. 1 suspect that if we ended up with that worst of all
possible worlds, we would find that a real sticking point on the whole
charter enterprise. '

Mr. Aspin. Thank you all very much for coming. It was very, very

useful, very helpful.
Thank you. .
| Whereupon, at 11 :56 a.m., the subcommittee recessed subject to the
call of the Chair.]
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